
AGREEMENT BETWEEN

STATE of ___________________

(Contract No. __________________)
[Contracting party may be modified to reflect the proper state agency, institution or entity.]
And

              (Name of M&O Contractor)          
Operating Under Prime Contract No. ________________________

for the U. S. Department of Energy
(Work for Others Agreement No. _____________)
The obligations of the above-identified Department of Energy (DOE) Contractor shall apply to any successor in interest to said Contractor continuing the operation of the DOE facility involved in this Work for Others Agreement.
PREAMBLE

WHEREAS, the State of     (name of state)      requires the unique services or materials of      (name of DOE facility)      that are not available to them in the domestic private sector;

WHEREAS, the Department of Energy may authorize the Facility Operator of     (name of DOE facility)     to provide services and/or materials that are not available in the domestic private sector, and when the Department of Energy approved agreement, which may not incorporate flow-down provisions from a State’s contract or agreement with another entity, is used as the contractual document;

WHEREAS, the     (insert name of facility contractor)     of the Department of Energy’s     (insert name of DOE facility)     has determined that it can performed the work in accordance with Department of Energy requirements; and
WHEREAS, the Department of Energy has determined that the proposed work to be performed for the State will not place the Department of Energy facility and its contractor in competition with the domestic private sector;

NOW THEREFORE, the Department of Energy has authorized the    (insert name of facility contractor)    to perform the work identified in Appendix A, Statement of Work, of this agreement in accordance with the terms and conditions of this agreement.

Article I.  PARTIES TO THE AGREEMENT

The U.S. Department of Energy contractor, (insert M&O contractor’s name), hereinafter referred to as the "Contractor," has been requested by the State of ________________, hereinafter referred to as the “State,” to perform the work set forth in the Statement of Work, attached hereto as Appendix A.  Contractor operates the (insert commonly referred to name of DOE facility) for the Department of Energy under Management and Operating (M&O) Contract No. _______________________.  It is understood by the Parties that the Contractor is obligated to comply with the terms and conditions of its M&O contract with the United States Government (hereinafter called the "Government") represented by the United States Department of Energy (hereinafter called the "Department" or "DOE") when providing goods, services, products, processes, materials, or information to the State under this Agreement.  It is further understood that the Contractor must not allow this work to adversely impact execution of DOE assigned programs at the facility.

Article II.  TERM OF THE AGREEMENT

The Contractor estimated period of performance for completion of the Statement of Work is ___________ months.  The term of this Agreement shall be effective as of the latter date of (1) the date on which it is signed by the last of the Parties thereto, or (2) the date on which it is approved by DOE, or (3) the date on which the Contractor receives advance funding from the State, if required under Article IV.

Article III.  COSTS
A.
The Contractor estimated cost for the work to be performed under this Agreement is $_________________.  

B.
The authorized funding is $______________.  This amount shall constitute the maximum funding obligation of the State, unless amended by mutual agreement of the Parties.  The Contractor has no obligation to continue performance of the work at a cost in excess of the authorized funding.

C.
The Contractor agrees to provide at least ____ days' notice to the State if the actual cost to complete performance will exceed the authorized funding or the estimated cost of the work.

Commentary:
WFO projects may be multi-year projects while state funding may be limited to the current year appropriation.  Language allow parties to identify level of available and authorized funding, if less than total project estimated cost.  Language also assures the State that their financial obligation is limited to amount available.

Article IV.  FUNDING AND PAYMENT

The State shall provide sufficient funds in advance to reimburse the Contractor for costs to be incurred in performance of the work described in this Agreement, and the Contractor shall have no obligation to perform in the absence of adequate advance funds.  If the estimated period of performance exceeds 90 days or the estimated cost exceeds $25,000, the State may, with the Contractor's approval, advance funds incrementally.  In such a case, the Contractor will initially invoice the State in an amount sufficient to permit the work to proceed for _________ days and thereafter invoice the State monthly.  Payment shall be made directly to the Contractor.  Upon termination or completion, any excess funds shall be refunded by the Contractor to the State in accordance with the Contractor’s close-out procedures.  The amount of advance payments, if any, shall be identified in Appendix A to this Agreement.
Commentary:

Use Article IV, above, when State can make advance payments.  If precluded by state law, use the alternative clause, below.  Local DOE operations/field office given authority to approve an appropriate amount of advance which adequately covers expected costs, normally a 30-day moving advance payment requirement.  Sponsors advance each month’s projected cost in advance of actual performance.  The advance payment schedule should be identified in the SOW.

Article IV.  FUNDING AND PAYMENT (ALTERNATIVE)

[This clause is available for use in lieu of Article IV above, if the State has a statutory prohibition on making advance payments.]
(insert name of state) State Statute (insert state statute name and citation) prohibits the State from making advance payments.  Therefore, the advance payment requirement is waived in accordance with DOE policy on performing work for state and local government entities. The Contractor will provide a statement of account, or an invoice, to the State at the end of each month in which work was performed hereunder for all services and expenses in accordance with DOE’s accounting policies.  Payment shall be made directly to the Contractor.  Upon termination or completion, any excess funds shall be refunded by the Contractor to the State.
Commentary:

This article should be used in lieu of Article IV when the state is precluded from making advance payments.  This clause also serves to document the state statute for compliance purposes.

Article V.  INVOICING
Invoices will be submitted to the State at the following address:

_______________________________

_______________________________

_______________________________

_______________________________

Payments by the State will be directed as follows:

Check Payment:
Wire Transfer:
(M&O Contractor Name)_________
______________________

For Project Number:_____________
______________________

P. O. Box _____________________

______________________________

For check payments, include Project Number ______________ and all invoice numbers being paid on the check.  For wire transfers, include __________________ on the receiver info-line and list all invoice numbers being paid on the sender info-line.

Article VI.  SOURCE OF FUNDS

The State hereby warrants and represents that, if the funding it brings to this Agreement has been secured through other agreements, such other agreements do not have any terms and conditions (including intellectual property) that conflict with the terms of this Agreement.

Article VII.  PROPERTY

Property or equipment produced or acquired as part of this Agreement using State funds will be accounted for and maintained during the term of the Agreement in the same manner as Department property or equipment.  

[The following language is optional.  Incorporate those sentences that address disposition and ownership of property, as agreed by the parties in accordance with the statement of work.]

[Optional]   Upon termination of this Agreement, property or equipment having a value greater than $________ produced or acquired in conducting the work under this Agreement shall be owned as follows: ____________________________________________________.
[Optional]  At the State’s option and expense, the materials and equipment acquired under this Agreement that remains after performance of the work or analysis will be returned in its “as-is” condition (including residues and/or other contaminated material) to the State, or properly disposed.

[Optional]   State may, by mutual agreement with the Contractor, abandon such equipment and the title to the equipment shall be in the DOE.

[Optional]   Upon termination of this Agreement, title to all property or equipment produced or acquired with State’s funds, regardless of value, that become integrated into the DOE’s facilities shall vest in the Government.

Commentary:

Optional language allows the parties to tailor ownership of property to meet the unique needs of their particular project.

Article VIII.  PUBLICATION MATTERS

The publishing Party shall provide the other Party a 60 day period in which to review and comment on proposed publications that disclose technical developments and/or research findings generated in the course of this agreement.  The publishing Party shall not publish or otherwise disclose Proprietary Information identified by the other Party, except as provided by law.

Article IX.  LEGAL NOTICE

The Parties agree that the following legal notice shall be affixed to each report furnished to the State under this Agreement and to any report resulting from this Agreement which may be distributed by the State:

"DISCLAIMER NOTICE
This report was prepared by (insert M&O contractor’s name) on behalf of the U.S. Department of Energy (DOE), as an account of work sponsored by (insert State’s name).  Neither (insert M&O contractor’s name), DOE, the U.S. Government, or any person acting on their behalf: (a) makes any warranty or representation, express or implied, with respect to the information contained in this report; or (b) assumes any liabilities with respect to the use of, or damages resulting from the use of any information contained in the report."

Article X.  DISCLAIMER

THE GOVERNMENT AND THE CONTRACTOR MAKE NO EXPRESS OR IMPLIED WARRANTY AS TO THE CONDITIONS OF THE RESEARCH OR ANY INTELLECTUAL PROPERTY, GENERATED INFORMATION, OR PRODUCT MADE OR DEVELOPED UNDER THIS WORK FOR OTHERS AGREEMENT, OR THE OWNERSHIP, MERCHANTABILITY, OR FITNESS FOR A PARTICULAR PURPOSE OF THE RESEARCH OR RESULTING PRODUCT; THAT THE GOODS, SERVICES, MATERIALS, PRODUCTS, PROCESSES, INFORMATION, OR DATA TO BE FURNISHED HEREUNDER WILL ACCOMPLISH INTENDED RESULTS OR ARE SAFE FOR ANY PURPOSE INCLUDING THE INTENDED PURPOSE; OR THAT ANY OF THE ABOVE WILL NOT INTERFERE WITH PRIVATELY OWNED RIGHTS OF OTHERS.  NEITHER THE GOVERNMENT NOR THE CONTRACTOR SHALL BE LIABLE FOR SPECIAL, CONSEQUENTIAL, OR INCIDENTAL DAMAGES ATTRIBUTED TO SUCH RESEARCH OR RESULTING PRODUCT, INTELLECTUAL PROPERTY, GENERATED INFORMATION, OR PRODUCT MADE OR DELIVERED UNDER THIS WORK FOR OTHERS AGREEMENT.

Article XI.  GENERAL INDEMNITY

To the extent permitted by law applicable to the State, the State agrees to indemnify and hold harmless the Government, the Department, the Contractor, and persons acting on their behalf from all liability, including costs and expenses incurred, to any person, including the State, for injury to or death of persons or other living things or injury to or destruction of property arising out of the performance of the Agreement by the Government, the Department, the Contractor, or persons acting on their behalf, or arising out of the use of the services performed, materials supplied, or information given hereunder by the State or persons acting upon behalf of the State, and not directly resulting from the fault or negligence of the Government, the Department, the Contractor, or persons acting on their behalf.

Commentary:

This Article is only applicable if one of the three following conditions is met:

a.
State provides material or equipment to the Contractor; or

b.
State employees are on DOE facilities as part of the statement of work; or

c.
State has directed that specific activities be performed as part of the statement of work which are not normally performed by the Contractor.

Article XII.  PRODUCT LIABILITY INDEMNITY

If and to the extent permitted by law applicable to the State, and except for any liability resulting from any negligent acts or omissions of the Government or the Contractor, the State agrees to indemnify the Government and the Contractor for all damages, costs, and expenses, including attorney's fees, arising from personal injury or property damage occurring as a result of the making, using, or selling of a product, process, or service by or on behalf of the State, its assignees, or licensees, which was derived from the work performed under this Work for Others Agreement.  In respect to this Article, neither the Government nor the Contractor shall be considered assignees or licensees of the State, as a result of reserved Government and Contractor rights.  The indemnity set forth in this paragraph shall apply only if the State shall have been informed as soon and as completely as practical by the Contractor and/or the Government of the action alleging such claim and shall have been given an opportunity, to the maximum extent afforded by applicable laws, rules, or regulations, to participate in and control its defense, and the Contractor and/or Government shall have provided all reasonably available information and reasonable assistance requested by the State.  No settlement for which the State would be responsible shall be made without the State’s consent unless required by final decree of a court of competent jurisdiction.

For licenses granted or assignments made by the State to any third party in Intellectual Property derived from Generated Information, such licenses shall include the requirement that the third party shall indemnify the Government, Contractor [, and the State] for all damages, costs and expenses, including attorneys' fees, arising from personal injury or property damage occurring as a result of the making, using or selling of a product, process or service by or on behalf of such third party, its assignees or licensees, provided, however, such third parties shall not be required to indemnify the Contractor for any negligent or intentional acts or omissions of the Contractor.
Commentary:

If the local DOE Office has greater risks and therefore, needs greater protection, it may modify the above language to incorporate complete indemnity without exception for negligent acts or omissions of the Government or Contractor.  The second paragraph flows-down product liability to any licensee of the State.  At the State’s option, the State may include itself in such indemnification, as indicated by the bracketed/italicized phrase.
Article XIII.  INTELLECTUAL PROPERTY INDEMNITY - LIMITED

If and to the extent permitted by law applicable to the State, the State shall indemnify the Government and the Contractor and their officers, agents, and employees against liability, including costs, for infringement of any United States patent, copyright, or other intellectual property arising out of any acts required or directed by the State to be performed under this Agreement to the extent such acts are not already performed at the facility.  Such indemnity shall not apply to a claimed infringement that is settled without the consent of the State unless required by a court of competent jurisdiction.

Article XIV.  NOTICE AND ASSISTANCE REGARDING PATENT AND COPYRIGHT INFRINGEMENT

The State shall report to the Department and the Contractor, promptly and in reasonable written detail, each claim of patent or copyright infringement based on the performance of this Agreement of which the State has knowledge.  The State shall furnish to the Department and the Contractor, when requested by the Department or the Contractor, all evidence and information in the possession of the State pertaining to such claim.

Article XV.  PATENT RIGHTS

Any invention or discovery that the Contractor’s employees may make or conceive during their assignment to the work under this Agreement, will be governed by the provisions of the Contractor’s prime contract with the DOE, provided, however, in any event, the State shall retain a nonexclusive, non-transferable, revocable, royalty-free license under said invention, discovery, application, or patent.
Commentary:

DOE’s experience in working with the States indicates that most States do not have programs in place whereby inventions developed under agreements of this type are commercialized by the State.  Accordingly, this clause provides that the Contractor’s prime contract (which includes a technology transfer mission fostering commercialization of inventions) will govern inventions made under the agreement.  Where circumstances warrant and subject to DOE approval, a Patent Rights clause providing greater rights in inventions may be available to the State under an applicable Class Patent Waiver.

Article XVI.  RIGHTS  IN TECHNICAL DATA (NON-PROPRIETARY)

1.
The following definitions shall be used.

A.
"Generated Information" means information produced in the performance of this Agreement.

B.
"Unlimited Rights" means the right to use, disclose, reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, in any manner and for any purpose, and to have or permit others to do so.

2.
The State agrees to furnish to the Contractor or leave at the facility that information, if any, which is (1) essential to the performance of work by the Contractor personnel or (2) necessary for the health and safety of such personnel in the performance of the work.  Any information furnished to the Contractor shall be deemed to have been delivered with Unlimited Rights.

3.
The State, Contractor, and the Government shall have Unlimited Rights in all Generated Information, except for information which is disclosed in a Subject Invention disclosure being considered for patent protection.

4.
Copyrights.  Under its prime contract, Contractor is permitted to assert copyright in Generated Information only after obtaining permission to assert from DOE.  Contractor agrees not to request such permission from DOE without first obtaining permission to make the request from the State.  Subject to the other provisions of this article, and to the extent that copyright is asserted, the Government reserves for itself a royalty-free, world-wide, irrevocable, non-exclusive license for Governmental purposes to publish, distribute, translate, duplicate, exhibit, prepare derivative works, and perform any such data assigned to the State.

5.
The terms and conditions of this article shall survive the Agreement, in the event that the Agreement is terminated before completion of the Statement of Work.

Commentary:

DOE experience in working with the States has indicated that Proprietary Information is not normally involved in the work and that the States normally prefer that all Generated Information be made publicly available.  Accordingly, this clause assumes that no Proprietary Information is being provided by the State to the Contractor and that any Generated Information is subject to Unlimited Rights in the State, Contractor and the Government.  Alternatively, a “Rights in Technical Data” clause providing greater rights in Generated Information may be available to the State in the event that Proprietary Information is provided by the State or the State wishes to designate Generated Information as Proprietary Information.

Article XVII.  ASSIGNMENT

Neither this Agreement nor any interest therein or claim thereunder shall be assigned or transferred by either Party, except as authorized in writing by the other Party to this Agreement, provided, the Contractor may transfer it to the Department, or its designee, with notice of such transfer to the State, and the Contractor shall have no further responsibilities except for the confidentiality, use, and/or non-disclosure obligations of this Agreement.

Article XVIII.  SIMILAR OR IDENTICAL SERVICES

The Government and/or Contractor shall have the right to perform similar or identical services in

the Statement of Work (SOW) for other sponsors or states as long as the State’s Proprietary Information is not utilized.

Article XIX.  EXPORT CONTROL

Each Party is responsible for its own compliance with laws and regulations governing export control.

Article XX.  ALTERNATE DISPUTE RESOLUTION

The Parties to this Agreement are encouraged to utilize the processes of Alternative Dispute Resolution (ADR) to settle any differences that may arise during the performance of this Agreement, although it is not mandatory that they do so.
Step 1.
NEGOTIATION

The Parties shall attempt in good faith to resolve any dispute arising out of or relating to this Agreement by negotiating between executives and/or officials who have authority to settle the controversy and who are at a higher level of management than the persons with direct responsibility for administration of this contract.  Either Party may give the other Party written notice of any dispute not resolved in the normal course of business.  Within 15 days after delivery of the notice, the receiving Party shall submit to the other a written response.  The notice and the response shall include (a) a statement of each Party's position and a summary of arguments supporting that position, and (b) the name and title of the executive or official who will represent that Party and of any other person(s) who will accompany the executive or official.  Within 30 days after delivery of the disputing Party's notice, the executives of both Parties shall meet at a mutually acceptable time and place, and thereafter as often as they reasonably deem necessary, to attempt to resolve the dispute.  All reasonable requests for information made by one party to the other will be honored.

If the matter has not been resolved within 60 days of the disputing Party's notice, or if the Parties fail to meet within 30 days, either party may (or, "the Parties shall" . . ., if you want it to be mandatory) initiate mediation of the controversy or claim as provided hereafter.

All negotiations pursuant to this Agreement are confidential and shall be treated as compromise and settlement negotiations for purposes of the Federal Rules of Evidence and state rules of evidence.

Step 2.
MEDIATION

In the event the dispute has not been resolved by negotiation as provided herein, the Parties agree to participate in mediation, using a mutually agreed upon mediator.  The mediator will not render a decision, but will assist the Parties in reaching a mutually satisfactory agreement.

The Parties agree to equally split the costs of the mediation.  The first mediation session shall commence within 30 days from agreement.  The Parties may contact the DOE Office of Dispute Resolution with questions or for assistance with selection of neutrals or samples of Agreements to Mediate.

All meditations are confidential and shall be treated as compromise and settlement negotiations for purposes of the Federal Rules of Evidence and state rules of evidence.

Step 3.
ARBITRATION

Any dispute not otherwise satisfactorily resolved may be submitted to arbitration, pursuant to the Administrative Dispute Resolution Act.  The parties shall mutually agree on an arbitration provider prior to proceeding with arbitration.
Article XXI.  TERMINATION

Performance of work under this Agreement may be terminated at any time by either Party, without liability, except as provided above, upon giving a _______ day written notice to the other Party.  The Contractor shall terminate this Agreement only when the Contractor determines, after direction from DOE, that such termination is in the best interest of the Government, provided however, that the Contractor shall have the right to terminate if the State shall have failed to advance the funds required by Article IV.  In the event of termination, the State shall be responsible for the Contractor's costs (including closeout costs), through the effective date of termination, but in no event shall the State’s cost responsibility exceed the total cost to the State as described in Article III, above.

It is agreed that any obligations of the Parties regarding Proprietary Information or other intellectual property will remain in effect, despite early termination of the Agreement.

IN WITNESS WHEREOF, THE PARTIES HERETO HAVE EXECUTED THIS AGREEMENT.

FOR THE STATE OF ________________________

Name__________________________________

Title__________________________________

Date__________________________________

FOR (insert M&O contractor name) :

Name__________________________________

Title__________________________________

Date__________________________________


