Department of Energy

Funds-In Agreement for Research and Development

Modified Terms and Conditions for the California Energy Commission

Article I. The Parties, the Facility Operator, and Performance of the Agreement.
A.
The Parties to this Agreement are the California Energy Resources Conservation and Development Commission (California Energy Commission), and the U.S. Department of Energy. 

B. 
The U.S. Department of Energy has directed <M&O Contractor of National Laboratory>, hereinafter referred to as the "Facility Operator," to perform the work set forth in Appendix A, Statement of Work for the California Energy Commission, hereinafter referred to as the “Sponsor.” 

C.
It is understood by the Parties that the Facility Operator is obligated to comply with the terms and conditions of its Management and Operating (M&O) Contract No. <contract number> with the United States Government (hereinafter called the "Government") represented by the U.S. Department of Energy (hereinafter called the "Department" or "DOE") when providing goods, services, products, processes, materials, or information to the Sponsor under this Agreement. The obligations of the Facility Operator shall apply to any successor to the Facility Operator continuing the operation of the DOE facility involved in this Agreement.

D.
The purpose of this Agreement is to fund a research, development, and demonstration project in accordance with the California Energy Commission’s Public Interest Energy Research (PIER) program specified in Appendix A. Specific tasks are detailed in the attached Appendix A, Statement of Work. 
E.
No alteration or variation of the terms of this Agreement shall be valid unless made in writing and signed by the Parties, and no oral understanding or agreement not incorporated in this Agreement, shall be binding on any of the Parties and the Facility Operator. Other than as specified in this Agreement, no document or communication passing between the Parties and the Facility Operator shall be deemed as part of this Agreement. 
F. In no event shall any course of dealing, custom or trade usage modify, alter, or supplement any of the terms or provisions contained herein.

G. Governing Law. This Agreement and the legal relations among the Parties and the Facility Operator shall be governed and construed in accordance with United States Federal Law. The Parties may pursue litigation in any appropriate forum.

Article II. Term of the Agreement. 

The term of this Agreement is shown in Block 2 of the attached Standard Agreement and shall continue for the performance period stated for this Agreement. This Agreement shall be effective as of the later date of (1) the date on which it is signed by the last of the Parties, or (2) the date on which it is approved by the California Department of General Services as indicated on Page 2 of the attached Standard Agreement. The Facility Operator will not start work under this Agreement until the date on which the Facility Operator receives advance funding from the Sponsor. Time is of the essence in this Agreement.

Article III. Costs.
A.
The DOE’s estimated cost for the work to be performed by the Facility Operator under this Agreement is stated in Block 3a of the attached Standard Agreement for this Agreement. The assessed value of the Federal Administrative Charge that is not charged to this project and the assessed value of any identified synergistic project(s) is stated in Block 3c of the attached Standard Agreement for this Agreement. Specific details are found in Appendix A, Statement of Work. 
B.
The DOE has no obligation to direct the Facility Operator to continue or complete performance of the work at a cost in excess of its estimated cost, including any modification to this Agreement.

C.
This Agreement is subject to approval by the Sponsor at a regularly scheduled California Energy Commission Business Meeting. The DOE will not direct its Facility Operator to perform work under this Agreement until the Agreement is approved by the California Department of General Services and advance payment is made by the State Controller’s Office.

D.
The DOE, through its Facility Operator, agrees to provide at least sixty (60) days written notice to the Sponsor’s Contract Manager if the actual cost to complete performance will exceed the estimated cost.

E.
The DOE, through its Facility Operator, shall provide reasonable advance notification to the Sponsor’s Contract Manager of any anticipated project budget reallocation either by task or category provided that the reallocation does not significantly affect the Agreement scope of work. The DOE, through its Facility Operator, has the authority to reallocate a project task or category budget item of up to fifteen percent (15%), but deviations of more than fifteen percent (15%) of project task or category budget items require written approval of the Sponsor’s Contract Manager and Program Manager. Approved changes in a project budget shall be sent by the Sponsor’s Contract Manager to the Sponsor’s Contracts Officer.

F.
Significant changes in the scope of work must be approved by the Sponsor in the form of a formal modification to this Agreement. A change is significant if it increases the project budget beyond the approved amount, results in changes in deliverables, moves due dates beyond the term of the Agreement, or modifies the scope of work reasonably beyond that approved at the California Energy Commission Business Meeting.

Article IV. Advance Funding, Invoicing, and Payment. 

A. The Sponsor shall provide sufficient funds in advance to reimburse DOE, through its Facility Operator, for costs to be incurred in performance of the work described in this Agreement, and the Facility Operator shall not perform in the absence of advance funds. For and in consideration for performance of this Agreement, Sponsor agrees to pay DOE, through its Facility Operator, an amount equal to the Facility Operator’s cost of performance in accordance with the conditions listed in this Agreement. Nothing contained in this Agreement shall preclude advance payment to the Government pursuant to Title 2, Government Code Section 12425. The total amount of costs to the Sponsor shall not exceed the amount stated in Block 3 of the attached Standard Agreement.

B. If the estimated period of performance exceeds ninety (90) days and the estimated cost exceeds $25,000.00, the Sponsor may, with the DOE’s approval, advance funds incrementally. In such a case, the Facility Operator will initially invoice the Sponsor in an amount sufficient to permit the work to proceed for one hundred and eighty (180) days and thereafter invoice the Sponsor to maintain approximately a ninety (90)-day period that is funded in advance.

C.
The Facility Operator shall submit ninety (90)-day invoices requesting payment. Each invoice is subject to Sponsor approval and payment by the State Controller's Office. The Sponsor will accept computer-generated or electronically transmitted invoices without backup documentation, provided the Facility Operator sends a hard copy the same day, correctly addressed with postage prepaid to the Sponsor address listed in this article.

D.
The Sponsor’s Contract Manager will approve ninety (90)-day advance payments provided that the Sponsor’s Contract Manager has received and approved the written quarterly progress reports, and any other deliverables required in the reporting period. If such information has not been provided to the Sponsor’s Contract Manager, a written dispute notice specifying the reasons for dispute will be sent by the Sponsor’s Contract Manager to DOE through the Facility Operator’s Agreement Administrator. Such notice shall be made within fifteen (15) days of receipt of the disputed invoice for payment on a State of California Standard Form 209. If the invoice for payment is not disputed within fifteen (15) days, the invoice is presumed to be valid, but is subject to audit and verification in accordance with the audit provisions of this Agreement. 

E.
The Facility Operator shall submit all invoices for payment to:
PIER Contracts Payable, MS-2

California Energy Commission

1516 9th Street, 1st Floor

Sacramento, California, 95814

F.
Payment shall be made directly to the Facility Operator within 30 days of receipt of a correct invoice. The State shall make payment to the Facility Operator as promptly as fiscal procedures permit. 
G.
Sponsor shall enter this Agreement number on the check and mail payment to the following address:

<National Laboratory>

<address>

<city, state, zip>

ATTN: Cashier's Office/Accounts Receivables

H.
A 90-day reconciliation report for actual costs shall be submitted no later than the 30th day following the end of the previous ninety (90)-day performance period. The reconciliation report shall include but is not limited to:


a)
Facility Operator’s name, Federal ID number, this Agreement number, and the CEC contract number,


b)
Direct labor costs,


c)
Subcontractor, consultants & other services costs,


d)
Travel costs,


e)
Equipment and material costs,


f)
Overhead costs.
I.
Upon termination or completion of this Agreement, the DOE shall direct the Facility Operator to refund any excess funds to the Sponsor. The Facility Operator will reconcile total Agreement costs to total payments received in advance and any remaining advance will be refunded to the Sponsor’s Accounting Office. In the event the Agreement is terminated, total project costs incurred prior to the effective date of termination (including close-out costs) will be reconciled to total project payments received in advance and any remaining advance will be refunded to the Sponsor. In either event, DOE, through its Facility Operator, shall return any balance due to the California Energy Commission within sixty (60) days.
J.
Evidence of progress, deliverables, and written progress reports as detailed in the Appendix A, Statement of Work shall be prepared and provided by DOE through its Facility Operator’s Project Manager (Principal Investigator).

Article V. Source of Funds and Value Contribution.
A.
The Sponsor hereby warrants and represents that the funding it brings to this Agreement has been secured through the State of California and the funding is not restricted by other terms and conditions (including intellectual property) that conflict with the terms of this Agreement. Availability of the funds under this Agreement may expire on at the end of the California fiscal year (June 30). Funding after this date is contingent upon an extension of the availability periods. The Sponsor may request the availability periods to be extended through the State legislative budget process; however, the Sponsor cannot warrant or guarantee that such extensions will be approved. The Sponsor has the option to terminate the Agreement or (with DOE’s concurrence) to modify the Agreement to reflect any reduction of funds.

B.
The Parties acknowledge that the Sponsor, a State agency, will not be charged a Federal Administrative Charge on work performed at a DOE National Laboratory in accordance with DOE policy. The assessed value of the Federal Administrative Charge that is not charged to this project meets the criteria for participant’s value contribution established by the California Energy Commission PIER program. 

C.
In the event that synergistic projects are identified in Appendix A, Statement of Work, such synergistic projects shall not be subject to the terms and conditions of this Agreement, the California Energy Commission shall have no rights in or privity to such projects, and failure to execute or complete such projects shall not constitute a breach of this Agreement. The assessed value of such synergistic projects does not constitute a funding contribution or obligation (either cash or in-kind) on the part of the DOE or the Facility Operator. The assessed value of the synergistic projects meets the criteria for participant’s value contribution established by the California Energy Commission PIER program.

Article VI. Property. 

A.
 No Federal funds will be used to purchase property or equipment for this Agreement. 

B.
Equipment identified in Appendix A Statement of Work is approved for purchase.

C.
In the event Sponsor’s funds are used to purchase equipment not identified in Appendix A, Statement of Work, the purchase of equipment in excess of $5,000.00, shall be subject to prior written approval from the Sponsor’s Contract Manager.

D.
All equipment, in excess of $5000.00, purchased with Sponsor’s funds shall be made subject to the following terms and conditions:

1)
Title to all equipment, in excess of $5,000.00, purchased with Sponsor’s funds shall remain with the California Energy Commission. 

2)
Property or equipment produced or acquired as part of this Agreement will be accounted for during the term of the Agreement. in the same manner as Department property or equipment. The Facility Operator shall inform Sponsor of maintenance, repair, destruction, and damage to equipment in excess of $5000.00 while in the possession or subject to the control of Facility Operator. At the direction and expense of Sponsor, Facility Operator will arrange for the maintenance, repair, or replacement of equipment in excess of $5000.00 while in the possession or subject to the control of Facility Operator. The Parties and the Facility Operator do not expect to repair or replace equipment that is intended to undergo significant modification or testing to the point of damage/destruction, as part of the project plan described in Appendix A, Statement of Work.

3)
The Facility Operator will complete and sign an appropriate statement vesting title in the Sponsor for equipment in excess of $5000.00 and submit it to the Sponsor’s Contract Manager for processing. The Sponsor’s Contract Manager will review the statement vesting title in the Sponsor and file it with the California Secretary of State’s Office.

E.
Upon termination of this Agreement, property or equipment, in excess of $5000.00, produced or acquired with Sponsor’s funds shall be disposed of as instructed by the Sponsor including any one of the following:

1)
Sponsor may request that equipment in excess of $5000.00 be returned to the California Energy Commission with any costs incurred for such return to be borne by Sponsor.

2)
Sponsor may, by mutual agreement with the DOE and its Facility Operator, allow the DOE or Facility Operator to purchase such equipment for a mutually agreeable amount not to exceed the residual value of the equipment as of the date of termination of this Agreement.

3)
Sponsor, for separate consideration, may authorize the continued use by the DOE Facility Operator of such equipment to further Public Interest Energy Research efforts.

4)
Sponsor may, by mutual agreement with the DOE, abandon such equipment and the title to the equipment shall be in the U.S. Department of Energy.

F.
The Facility Operator will notify the Sponsor in writing, before the purchase of any property or equipment (in excess of $5000.00 and produced or acquired with Sponsor’s funds) that will be integrated into the facility so as to make removal impossible without damage to such facility. Upon such notice, Sponsor shall provide in writing either a rejection of the proposed equipment or property purchase or written authorization for the title of such integrated property or equipment to vest in the Government.

Article VII. Publication Matters. The DOE, Facility Operator, and the Sponsor shall provide each other a thirty (30) day period in which to review and comment on proposed publications that either disclose technical developments and/or research findings generated in the course of this Agreement, or identify Proprietary Information (as defined in Article XV). The DOE, Facility Operator, or the Sponsor shall not publish or otherwise disclose Proprietary Information identified by the other, except as provided by law.

Article VIII. Legal Notice. The Parties agree that the following legal notice shall be affixed to each report furnished to the Sponsor under this Agreement and to any report or reprint resulting from this Agreement which may be distributed by the Sponsor, DOE, or the Facility Operator.

"The <name and address of National Laboratory> is a national laboratory of the U.S. Department of Energy (DOE) managed by <M&O Contractor> for the U.S. Department of Energy under Contract Number <contract number>. This report was prepared as an account of work sponsored by the California Energy Commission and pursuant to a M&O Contract with the United States Department of Energy (DOE). Neither <M&O Contractor >, nor the DOE, nor the California Energy Commission, nor any of their employees, contractors, or subcontractors, makes any warranty, express or implied, or assumes any legal liability or responsibility for the accuracy, completeness, or usefulness of any information, apparatus, product, or process disclosed, or represents that its use would not infringe privately owned rights. Reference herein to any specific commercial product, process, or service by trade name, trademark, manufacturer, or otherwise, does not necessarily constitute or imply its endorsement, recommendation, or favoring by <M&O Contractor >, or the DOE, or the California Energy Commission. The views and opinions of authors expressed herein do not necessarily state or reflect those of <M&O Contractor>, the DOE, or the California Energy Commission, or any of their employees, or the United States Government, or any agency thereof, or the State of California. This report has not been approved or disapproved by <M&O Contractor >, the DOE, or the California Energy Commission, nor has <M&O Contractor>, the DOE, or the California Energy Commission passed upon the accuracy or adequacy of the information in this report.”

Article IX. Disclaimer. 

THE GOVERNMENT AND THE FACILITY OPERATOR MAKE NO EXPRESS OR IMPLIED WARRANTY AS TO THE CONDITIONS OF THE RESEARCH OR ANY INTELLECTUAL PROPERTY, GENERATED INFORMATION, OR PRODUCT MADE OR DEVELOPED UNDER THIS AGREEMENT, OR THE OWNERSHIP, MERCHANTABILITY, OR FITNESS FOR A PARTICULAR PURPOSE OF THE RESEARCH OR RESULTING PRODUCT; THAT THE GOODS, SERVICES, MATERIALS, PRODUCTS, PROCESSES, INFORMATION, OR DATA TO BE FURNISHED HEREUNDER WILL ACCOMPLISH INTENDED RESULTS OR ARE SAFE FOR ANY PURPOSE INCLUDING THE INTENDED PURPOSE; OR THAT ANY OF THE ABOVE WILL NOT INTERFERE WITH PRIVATELY OWNED RIGHTS OF OTHERS. NEITHER THE GOVERNMENT NOR THE FACILITY OPERATOR SHALL BE LIABLE FOR SPECIAL, CONSEQUENTIAL, OR INCIDENTAL DAMAGES ATTRIBUTED TO SUCH RESEARCH OR RESULTING PRODUCT, INTELLECTUAL PROPERTY, GENERATED INFORMATION, OR PRODUCT MADE OR DELIVERED UNDER THIS AGREEMENT.

	The following Article X entitled “General Indemnity” is to be deleted and replaced with the Article X entitled “Insurance” (below) if the Sponsor is only providing funding and IS NOT providing any of its personnel, equipment, or material for use in performance of the Agreement:


Article X. General Indemnity. 

The performing Facility Operator shall be obligated hereunder to obtain and maintain general liability insurance during the life of this Agreement in an amount deemed sufficient to indemnify and hold harmless the Government, the Sponsor, and the Facility Operator, their officers, agents, employees and persons acting on their behalf from all liability, including costs and expenses incurred, to any person, including the Parties and Facility Operator personnel, for injury to or death of persons or other living things or injury to or destruction of property arising out of the performance of the Agreement by the Government, the Sponsor, or the Facility Operator, or persons acting on their behalf, or arising out of the use of the services performed, materials supplied, or information given hereunder by any person. Except for any liability resulting from any negligent act or omission of the Facility Operator or the Government, or persons acting on their behalf, the Sponsor agrees to accept liability, to the extent permitted by California state law, for judgements in excess of payments actually made by the insurance carrier. The Facility Operator’s cost associated with obtaining and maintaining such liability insurance policy shall be an expense that is considered by the Parties and the Facility Operator to be allocable to this Agreement. Should the Facility Operator be unwilling or unable to obtain such general liability insurance, the Sponsor may obtain such coverage and, at its discretion, deduct the cost associated with maintaining such policy from the amount of the successful proposal award. Should neither the performing Facility Operator nor the Sponsor choose to provide adequate insurance protection, this Agreement shall be considered null and void. Nothing herein shall preclude the Facility Operator from entering into agreements to indemnify the Sponsor and the Government from the liability, costs, and expenses addressed in this clause provided that any such agreement shall not result in costs allocable or liabilities chargeable to the US Government.

	The following Article X entitled “Insurance” is to be deleted and replaced with the Article X entitled “General Indemnity” (above) if the Sponsor is providing funding and IS ALSO providing any of its personnel, equipment, or material for use in performance of the Agreement:


Article X. Insurance. 

The performing Facility Operator shall be obligated hereunder to obtain and maintain general liability insurance during the life of this Agreement in an amount deemed sufficient to indemnify and hold harmless the Government, the Sponsor, and the Facility Operator, their officers, agents, employees and persons acting on their behalf from all liability, including costs and expenses incurred, to any person, including the Parties and Facility Operator personnel, for injury to or death of persons or other living things or injury to or destruction of property arising out of the performance of the Agreement by the Government, the Sponsor, or the Facility Operator, or persons acting on their behalf, or arising out of the use of the services performed, materials supplied, or information given hereunder by any person. The Facility Operator’s cost associated with obtaining and maintaining such liability insurance policy shall be an expense that is considered by the Parties and the Facility Operator to be allocable to this Agreement. Should the Facility Operator be unwilling or unable to obtain such general liability insurance, the Sponsor may obtain such coverage and, at its discretion, deduct the cost associated with maintaining such policy from the amount of the successful proposal award. Should neither the performing Facility Operator nor the Sponsor choose to provide insurance protection, this Agreement shall be considered null and void.

	Paragraph A. of the following Article XI is to be deleted if the Sponsor will not be involved, in any manner, in the licensing of products or technologies arising from the work performed under this Agreement. For purposes of this determination, “involved” in the foregoing sentence includes actively marketing the use of products or technologies arising from the work performed under this Agreement. The determination to delete paragraph A may be supported by the CEC’s certifying that CEC will not be involved, in any manner (including the active marketing for the use of products), in the licensing of products or technologies arising from the work performed under this Agreement.


Article XI. Product Liability Indemnity.
A.
To the extent permitted by California state law and except for any liability resulting from any negligent acts or omissions of the Government or the Facility Operator, the Sponsor agrees to indemnify the Government and the Facility Operator for all damages, costs, and expenses, including attorney’s fees, arising from personal injury or property damage occurring as a result of the making, using, or selling of a product, process, or service by or on behalf of the Sponsor, its assignees, or licensees, which was derived from the work performed under this Work for Others Agreement. In respect to this Article, neither the Government nor the Facility Operator shall be considered assignees or licensees of the Sponsor, as a result of reserved Government and Facility Operator rights. The indemnity set forth in the paragraph shall apply only if the Sponsor shall have been informed as soon as completely as practical by the Facility Operator and/or the Government of the action alleging such claim and shall have been given an opportunity, to the maximum extent afforded by applicable laws, rules, or regulations, to participate in and control its defense, and the Facility Operator and/or Government shall have provided all reasonably available information and reasonable assistance requested by the Sponsor. No settlement for which the Sponsor would be responsible shall be made without the Sponsor’s consent unless required by final decree of a court of competent jurisdiction.  Nothing herein shall preclude the Facility Operator from entering into agreements to indemnify the Sponsor and the Government from the liability, costs and expenses addressed in this clause provided that any such agreement shall not result in costs allocable or liabilities chargeable to the Government.

B.
The Department of Energy shall require that Facility Operators of each National Laboratory conducting projects under this Agreement include in negotiated contracts with all of its licensees or transferees, if any, product liability indemnity for the Facility Operator, the Government, and the Sponsor. Additionally, the Sponsor shall include in negotiated agreements with all of its licensees or transferees, if any, product liability indemnity for the Government and the Facility Operator. When required, appropriate text for such provisions may be obtained from the DOE Patent Counsel.

Article XII. Intellectual Property Indemnity—Limited. 
To the extent permitted by California State law, the Sponsor shall indemnify the Government and the Facility Operator and their officers, agents, and employees against liability, including costs, for infringement of any United States patent, copyright, or other intellectual property arising out of any acts required or directed by the Sponsor to be performed under this Agreement to the extent such acts are not already performed at the facility. Such indemnity shall not apply to a claimed infringement that is settled without the consent of the Sponsor unless required by a court of competent jurisdiction. Nothing herein shall preclude the Facility Operator from entering into agreements to indemnify the Sponsor and the Government from the liability, costs and expenses addressed in this clause provided that any such agreement shall not result in costs allocable or liabilities chargeable to the Government.

Article XIII. Notice and Assistance Regarding Patent and Copyright Infringement. 

A. The Sponsor shall report to the Department and the Facility Operator, promptly and in reasonable written detail, each claim of patent or copyright infringement based on the performance of this Agreement of which the Sponsor has knowledge. The Sponsor shall furnish to the Department and the Facility Operator, when requested by the Department or the Facility Operator, all evidence and information in the possession of the Sponsor pertaining to such claim.

B.
The Facility Operator will not, in its supplying of the work under this Agreement’s work statement, knowingly infringe or misappropriate any copyrighted material of a third party.

Article XIV. Patent Rights—Use of Facilities (Class Waiver). 

Terms and conditions regarding patent rights are set forth in Appendix B attached hereto and incorporated herein.

Article XV. Rights in Technical Data—Use of Facility. 

Terms and conditions regarding rights in technical data are set forth in Appendix C attached hereto and incorporated herein.

Article XVI. Payments to Sponsor. 

Terms and conditions regarding payments to Sponsor are set forth in Appendix D attached hereto and incorporated herein.
Article XVII. Assignment. 

Except as noted, neither this Agreement nor any interest therein or claim thereunder shall be assigned or transferred by either Party, except as authorized in writing by the other Party to this Agreement. Such authorization shall not be unreasonably withheld. The Parties recognize that the Department of Energy may transfer the Facility Operator’s obligations under this Agreement to a successor Facility Operator, with notice of such transfer to the Sponsor, and the Facility Operator shall have no further responsibilities except for the confidentiality, use, and/or non-disclosure obligations of this Agreement. The obligations of the Facility Operator shall apply to any successor to the Facility Operator continuing the operation of the DOE facility involved in this Agreement.

Article XVIII. Similar or Identical Services. 

The DOE, its Facility Operator, and the Sponsor shall have the right to perform similar or identical services in the Appendix A, Statement of Work for other sponsors as long as the Parties’ and Facility Operator’s Proprietary Information is not utilized.

Article XIX. Export Control. 
Each Party is responsible for its own compliance with laws and regulations governing export control.

Article XX. Termination. 

A.
Performance of work under this Agreement may be terminated at any time by the Sponsor or the DOE, without liability, upon giving a thirty (30) day written notice to the other. Such notice shall specify the termination date of the Agreement or the Parties shall negotiate a mutually satisfactory termination date.

B.
The Sponsor shall be responsible for the allowable costs under this Agreement (including closeout costs); through the termination date of the Agreement, but in no event shall the Sponsor's cost responsibility exceed the total cost to the Sponsor as described in Article III, above. It is agreed that any obligations of the Parties and the Facility Operator regarding Proprietary Information or other intellectual property and payment of royalties will remain in effect, despite early termination of the Agreement. 

Article XXI. Alternative Dispute Resolution. 

A.
The Parties are encouraged to use Alternative Dispute Resolution (ADR) processes to settle any differences that may arise during the performance of this Agreement, although it is not mandatory that they do so. Either Party may use formal judicial proceedings to resolve any dispute or claim under this Agreement. 
B.
Negotiation. 

1)
The Parties and the Facility Operator shall attempt in good faith to resolve any dispute arising out of or relating to this Agreement by negotiating between officials who have authority to settle the controversy and who are at a higher level of management than the persons with direct responsibility for administration of this Agreement. The Sponsor may contact the DOE representative listed below to request immediate attention to the issue raised by the Sponsor.

<DOE representative>


<Title>


<DOE Field or Operations Office>


<address, city, state, zip>


<telephone number, fax number, email address>

2)
Either Party may give the other Party written notice of any dispute not resolved in the normal course of business. Within fifteen (15) days after delivery of the notice, the Party receiving notice of the dispute shall submit to the other a written response. The notice and the response shall include (a) the issues in the dispute, (b) the legal authority or other basis for the Party’s position, (c) the remedy sought, and (d) the name and title of the executive or official who will represent the Party and of any other person(s) who will accompany the executive or official. 

Within thirty (30) days after delivery of the disputing Party’s notice, the representatives of the Parties and the Facility Operator shall meet at a mutually acceptable time and place, and thereafter as often as they reasonably deem necessary, to attempt to resolve the dispute. All reasonable requests for information made by one Party to the other will be honored. If the matter has not been resolved within sixty (60) days of the disputing Party’s notice, or if the Parties fail to meet within thirty (30) days, either Party may initiate mediation of the controversy or claim provided hereafter.

3)
All negotiations pursuant to this Agreement are confidential and shall be treated as compromise and settlement negotiations for purposes of the Federal Rules of Evidence and State rules of evidence.
C.
Mediation. 

1)
In the event the dispute has not been resolved by negotiation as provided herein, the may agree to participate in mediation, using a mutually agreed upon mediator. The mediator will not render a decision, but will assist the Parties and the Facility Operator in reaching a mutually satisfactory agreement. The Parties agree to equally split the costs of the mediation. 

2)
The first mediation session shall commence within thirty (30) days from the agreement to mediate. The Parties may contact the DOE Office of Dispute Resolution with questions or for assistance with selection of neutrals or samples of “Agreements to Mediate.” All mediations are confidential and shall be treated as compromise and settlement negotiations for purposes of the Federal Rules of Evidence and State rules of evidence.

D.
Binding Arbitration.

1)
Should the Dispute Resolution procedures identified herein fail to resolve an Agreement dispute or grievance to the satisfaction of the Parties, the Parties may elect to have the dispute or grievance resolved through binding arbitration. Both Parties must agree to submit the dispute or grievance to arbitration. Both Parties must agree to a maximum settlement award before submitting the dispute or grievance to arbitration. The arbitration proceeding shall take place pursuant to the Administrative Dispute Resolution (ADR) Act (P.L. 104-320) through a reputable ADR provider. The dispute or grievance shall be resolved by one (1) arbitrator who is an expert in the particular field of the dispute or grievance. The arbitrator shall be selected in accordance with the Administrative Dispute Resolution (ADR) Act. 

2)
The decision rendered by the arbitrator shall be final, and judgment may be entered upon it in accordance with the applicable law in any court having jurisdiction thereof. The demand for arbitration shall be made no later than six (6) months after the date of the Agreement’s termination, irrespective of when the dispute or grievance arose, and irrespective of the applicable statute of limitations for a suit based on the dispute or grievance. At the option of the Parties, any or all of these arbitration costs may be deducted from any balance of Agreement funds. Both Parties must agree, in writing, to utilize Agreement funds to pay for arbitration costs. The Parties shall split the costs of arbitration as follows:

a.
The arbitration administrative fees shall be borne equally by the Parties;

b.
The expense of a stenographer shall be borne by the Party requesting a stenographic record;

c.
Witness expenses for either side shall be paid by the Party producing the witness;

d.
Each Party shall bear the cost of its own travel expenses;

e.
All other expenses shall be borne equally by the Parties, unless the arbitrator apportions or assesses the expenses otherwise as part of his or her award.
Article XXII. Captions. 

The article headings appearing in this Agreement have been inserted for the purpose of convenience and ready reference. They do not purport, and shall not be deemed, to define, limit, or extend the scope or intent of the clauses to which they appertain.

Article XXIII. Independent Contractors. 

Under the terms of this Agreement, the DOE and its Facility Operator and their agents and employees and the Sponsor and its agents and employees shall act in an independent capacity and not as officers or employees or agents of the other. The Parties and the Facility Operator specifically acknowledge that they do not have authority to incur any obligations or responsibilities on behalf of the others.

Article XXIV. Severability. 

If any provision of this Agreement or the application thereof is held invalid, that invalidity shall not affect other provisions of the Agreement.

Article XXV. Entire Agreement. 
It is expressly understood and agreed that this Agreement with its appendices contains the entire agreement between the Parties with respect to the work to be performed under this Agreement.
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